This essay analyses the shareholder role in corporate governance in terms of Albert Hirschman's Exit, Voice, and Loyalty. The term 'exit' is embedded in a law & economics framework, while 'voice' relates to a corporate constitutional framework. The essay takes an eclectic approach and argues that, in order to understand the shareholder role in its full breadth and depth, the corporate law & economics framework can 'share the analytical stage' with a corporate constitutional framework.
Introduction
In this article, Albert Hirschman's insights regarding the interaction of exit, voice, and loyalty are used to analyse the shareholder role in corporate governance. 2 Hirschman, who wrote his original Exit, Voice, and Loyalty more than forty years ago, has had an enormous impact throughout and beyond the social sciences. 3 The model claims validity for analysing human behaviour in a number of different situations, ranging from organisations through to markets and to states. The model is also applicable to shareholders in public corporations. 4 Nevertheless, relatively few corporate governance scholars have used Hirschman's model to analyse the shareholder role in corporate governance. 5 In previous research, shareholders' exit and voice have largely been studied independently, without considering the interaction between exit and voice. 6 For instance, the Kay Review refers to exit and voice in its analysis of UK equity markets, while Hirschman's concept of loyalty is lacking in the review. 7 Although Hirschman's model has a wide application range, the statements in this article are limited to the corporate governance context. The concepts of exit and voice are linked to theoretical frameworks about corporate governance. Exit, which Hirschman calls an 'impersonation' of economics, is embedded in a corporate law & economics framework. Voice, which Hirschman regards as an impersonation of politics, is connected to a corporate constitutional framework. 8 It is argued that, in order to understand the shareholder role in corporate governance in its full breadth and depth, the two theoretical frameworks are needed. This implies that the two theoretical frameworks are combined in an eclectic approach. Eclectic is defined as 'selecting what appears to be best in various doctrines, methods, or styles'. 9 According to this definition, when it proves not to be particularly suitable to analyse certain issues within the context of one theoretical framework, an analysis should be complemented by a theoretical framework that is more appropriate. 10 Law & economics is often criticised for claiming to be the sole mode of analysis. 11 Several authors have argued that there is not one universal theoretical framework for 6. A. Edmans, 'Blockholders and Corporate Governance', Annual Review of Financial Economics, at 32 (forthcoming 2013).
7.
See for the Kay Review, above n. 1. See for the use of Hirschman's concept of 'loyalty' in the corporate governance context, e.g., P. Bolton and F. Samama, 'L-Shares: Rewarding Long-term Investors', ECGI -Finance Working Paper, No. 342 (2012), <http://papers.ssrn.com/sol3/ papers.cfm?abstract_id=2188661> (last visited 31 Jan. 2013), also published in P. Bolton, F. Samama and J.E. Stiglitz (eds.), Sovereign Wealth Funds and Long-Term Investing (2012), at 147-160. In this article, I will refer to the ECGI Finance Working Paper. 8. , above n. 2, at 15-16 describes 'exit' as 'the sort of mechanism economics thrives on' and 'voice' as 'political action par excellence'. 9.
Merriam-Webster Dictionary, <http:// www .merriam -webster .com/ dictionary/eclectic> (last visited 31 Jan. 2013). 10. A. Arcuri, 'Eclecticism in Law and Economics', 1 Erasmus Law Review 3 (2008), at 79. 11. This claim for instance is made by L. Kaplow corporate governance. 12 However, if we criticise corporate law & economics as the only or ultimate mode of analysis, a theoretical framework has to be presented that serves as counterbalance for the law & economics framework. 13 I suggest that a corporate constitutional framework can perform this task. Based on the eclectic approach, 14 corporate constitutionalism is not viewed as a replacement for but as complementary to corporate law & economics. The main focus of the analysis concerns how corporate constitutionalism complements corporate law & economics. Alessandra Arcuri concluded in a previous issue of Erasmus Law Review that the eclectic approach is suitable for an economic analysis of law. She showed convincingly that law & economics scholars to a certain extent already practice eclecticism. 15 In Section 2 of this article, two problems related to the shareholder role in corporate governance are identified: (i) short-termism and (ii) lack of engagement in corporate governance. Section 3 conceptualises the corporate 12. See, e.g., S. Bottomley, The Constitutional Corporation: Rethinking Corporate Governance (2007), at 12 ('The corporate world is too complex and too variable for any single theory or discipline to be able to supply all of the answers to all of the problems of corporate governance. There are aspects of corporate life for which economic theories are well-suited but, equally, there are other aspects for which we need a different framework, another option of the conceptual menu. Economics can share the analytical stage with other approaches [emphasis added]', note that I have borrowed the expression of 'sharing the analytical stage' in the abstract of this article); Timmerman (2007), above n. 11, at 328 ('[W]e need a corporate law regime that is more than just economically efficient. There is not one universal model of corporate law, particularly where the interests and visions of people differ greatly within our society and from society to society [emphasis added]'), Arcuri, above n. 10, at 74 (' [D] efending that the mainstream paradigm [of law & economics] is too narrow does not imply a rejection of rational choice theory; rather, it is suggested that other theories may well enrich the analytical apparatus of L&E by offering new venues for studying problems when the application of rational choice theory would either be unuseful and uninteresting or even fallacious [emphasis added]'). 13. Consistent with his professional background as Advocate-General at Supreme Court of the Netherlands (Hoge Raad), Timmerman (2007), above n. 11 emphasises the role of courts and focuses on reasonableness and fairness in concrete cases. Hijink criticises the striving for reasonableness and fairness as an empty, meaningless goal of corporate law. See J.B.S. Hijink, Publicatieverplichtingen voor Beursvennootschappen (2010), at 88. The corporate constitutional framework presented provides -in order to counterbalance the corporate law & economics framework -a theoretical basis for notions of reasonableness and fairness. See infra Section 4. 14. Timmerman (2007), above n. 11 speaks about a 'pluralistic' approach and Korobkin and Ulen argue for 'creating a collection of situation-specific minitheories useful in the analysis of discrete legal problems'. See R.B. Korobkin and T.S. Ulen, 'Law and Behavioral Science: Removing the Rationality Assumptions from the Law and Economics', 88 California Law Review 1051 (2000). 15. Arcuri, above n. 10, at 60 refers to the work of Adam Smith, as cited by Jacob Viner: 'In these days of contending schools, each of them with the deep, though momentary, conviction that it, and it alone, knows the one and only path to economic truth, how refreshing it is to return to The Wealth of Nations with its eclecticism, its good temper, its common sense, and its willingness to grant that those who saw things differently from itself were only partly wrong [ Politics and Beyond (1981) . In a 1993 interview, Hirschman remarked, 'The idea of trespassing is basic to my thinking. Attempts to confine me to a specific area make me unhappy. When it seems that an idea can be verified in another field, then I am happy to venture this direction. I believe this is a simple and useful way of discovering "related" topics.' Quote taken from <http://www.ssrc.org/hirschman/about> (last visited 31 Jan. 2013). In The Economist, above n. 3 it is suggested that this 'trespassing' might be the reason why Hirschman was never awarded the Nobel prize in economics. See also Adelman, above n. 3, at 613-616. 19. But see Kostant, above n. 5 on the role of corporate lawyers in enhancing voice and loyalty. 20. This is to say that the legal domain puts much emphasis on loyalty, see infra Section 6.1. This is not to say that loyalty is completely overlooked or disregarded by the other domains. For instance, there may also be an economic case for shareholder loyalty, on the basis of the role that a long-term commitment by shareholders can have in promoting firmspecific investments by other stakeholders. Also, loyal shareholders, as insiders, may be able to exercise monitoring more effectively than outsiders can. dends and loyalty warrants. 23 These instruments -and, more specifically, how they relate to corporate law & economics and corporate constitutionalism -are discussed in Section 7. Finally, Section 8 concludes with a summary of the lessons on loyalty-promoting instruments that have been learned from Hirschman's model.
Shareholder Role in Corporate Governance
In the early 1990s, Bernard Black observed that the shareholder role was again on the US agenda. 24 Since that time, the discussion on the role of shareholders in corporate governance has remained prominently at the forefront. This is not only the case in the US but also on the other side of the Atlantic. In the US, the discussion orientates around the concept of 'shareholder democracy' (i.e. shareholder empowerment), 25 while in the UK, the concept of 'stewardship' 26 takes a central place in the discussion on the role of (institutional) shareholders. In the Netherlands, the concept of 'citizenship of shareholders' has been introduced. 27 shareholders can give priority to their own interests, provided they act in accordance with the principles of reasonableness and fairness. This means that if shareholders exercise their rights, they may still be accountable. In other words, they still have responsibilities. The Monitoring Committee uses the expression "citizenship of the shareholder" to describe the actual discharge of such responsibilities by shareholders. This includes, for example, the willingness to enter into a dialogue with the company and fellow shareholders when the occasion arises').
of normative claims have been made about the role of shareholders in corporate governance: shareholders should act more as owners, 28 shareholders should adopt a long-term perspective, 29 and fiduciary duties should be imposed on shareholders, 30 and so on. Over the past two decades, institutional shareholders have not fulfilled the promise of their shareholder oversight function. 31 In the period 2001-2003, there was a governance crisis after a wave of corporate scandals involving, among others, Enron, WorldCom, and Tyco in the US, and Royal Ahold and Royal Dutch Shell in the Netherlands. The governance crisis was followed by a severe financial crisis in 2007-2008, which showed that governance questions persisted. Jaap Winter identifies two complaints against shareholders and their role in these crises: (i) excessive focus of shareholders on shortterm proceeds (i.e. short-termism) and (ii) insufficient engagement of shareholders in corporate governance. 32 The two complaints are related. 33 To illustrate these problems, I include some basic empirical facts regarding short-termism and the lack of engagement of shareholders. In the US, the UK and Dutch stock markets, there has been a trend towards shorter average holding periods of shares. For instance, in the UK, the average holding period of shares has fallen from around five years in the mid-1960s to around two years in the 1980s. Around 2000, the average share- holder period was just over a year, and by 2007, it had fallen to around seven and a half months. 34 The average attendance at annual shareholder meetings provides an indication of the engagement of shareholders. In the Netherlands, shareholder participation, measured as the number of votes cast at annual general meetings, decreased in 2013 for the first time in a number of years, to 62.7%. 35 This was due to the rather low attendance rates at three Dutch listed companies: KPN, Imtech and PostNL. Eumedion gives the following explanation:
The cause of the lower attendance is probably connected with changes in the shareholder structure at the three companies. Investors with a long-term horizon are inclined to sell shares in those companies where the (dividend) prospects are poor. In the 26 April 2013 edition of the Dutch newspaper Het Financieele Dagblad, KPN CFO Hageman said, for example, that 'You see a few more short-term shareholders, a few more hedge funds than there used to be …' The[se] shareholders may be of the activist kind or may just have little interest in voting at AGMs. It is pointed out in the same article, that KPN is one of the most popular European shares for short sellers. Approximately 17.5% of the shares were on loan at the time of the record date for the KPN AGM. Approximately 70% of the shares that could be borrowed, were, in fact, out on loan at that time. These shares are usually lent by long-term investors; investors who generally do vote. The parties that borrow the shares will usually be 'young' investors, who are less inclined to vote the shares they have recently acquired. 36 Some authors deny that there is a problem of this kind. 37 For instance, Bebchuk complains about a lack of empirical evidence on short-termism. 38 short-termism. 39 Bebchuk creates a distinction between shareholder power advocates -to which camp he belongs -and board insulation advocates. Bebchuk states that the body of empirical evidence supports his view that 'shareholder engagement, and arrangements that facilitate it, serve the long-term interests of companies and their shareholders'. 40 In Bebchuk's opinion, this view contradicts the view of 'insulation advocates [who] believe that increased shareholder power, voice, or involvement is detrimental to long-term value'. 41 In my opinion, the distinction between shareholder power advocates and board insulation advocates is false. Bebchuk refers to loyalty rewards as board insulation instruments. 42 In this article, I argue for a more nuanced view. In my opinion, loyalty-promoting instruments take a middle-position between shareholder power and board insulation. In the next section, I distinguish between different types of shareholders and different forms of shareholder activism. The key question is which shareholders are empowered: short-term shareholders or long-term shareholders. Loyalty-promoting instruments intend to shield the board from 'faux' (i.e. intervention) voice, while facilitating 'true' (i.e. stewardship) voice. 43 A recent paper by Fried gives an illustration of the relevance of this context-specific approach. 44 Fried demonstrates that, in the case for favouring long-term shareholders, share repurchasing is an important factor to take into account. In a 'non-transacting' firm (i.e. a firm that does not repurchase its own shares or issue additional shares), long-term shareholders want managers to enhance long-term value and short-term shareholders might benefit from what Fried calls 'costly price-boosting manipulation' (i.e. boost short-term stock price at the expense of long-term shareholder value). Fried also shows that in a 'transacting firm' (i.e. a firm that buys or sells its own shares) long-term shareholders, like shortterm shareholders, may benefit from value-destroying actions. 45 In this article, the term shareholder activism has a broad meaning, as it is 'representing a continuum of responses to corporate performance'. 46 This definition implies that -for the purpose of this article -the term is regarded in a much broader sense than shareholder activism by hedge funds. 47 compliance and intervention levels, shareholders rely to a large extent on the exit option. Dedicated shareholders, who monitor management and have large long-term holdings, represent the stewardship level of shareholder activism. This level goes another step further, in the sense that the engagement of shareholders is structural (i.e. not limited in time or to a certain problem). 55 Winter's words capture this approach well:
The structural engagement is in fact there to add value to the investment in the long term; it is the crux of a different way of investing. Shares are held for longer periods and success is determined on a long-term basis. Not continuously using the exit option that the market offers requires greater involvement of the investor in the company, more understanding, more information, and exercising more influence to protect and increase the value of the investment [emphasis added]. 56 Thus, stewardship is about engagement of shareholders with the corporation. An example of stewardship behaviour includes entering into a dialogue with the management of the corporation. This level of shareholder activism relates to the voice option of shareholders and requires loyalty.
Exit
Exit is the common response of many shareholders in public corporations. 57 Exit occurs when shareholders sell their shares and do the Wall Street Walk (i.e. vote with their feet). For most shareholders, selling is the 'easy' option, the path of least resistance. 58 Blockholders (i.e. large shareholders) are an exception, as they cannot readily sell their shareholdings without incurring a negative impact on the corporation's market value. 59 This is also why it is argued that some large institutional shareholders find themselves in the role of 'reluctant activists'. 60 They engage in activism because of the high costs associated with selling their shares. 61
Stewardship has a narrow understanding based on The UK Stewardship
Code, above n. 26. It has been argued that stewardship has its roots in theology; see, e.g., T. Exit is strongly aligned to economic behaviour; it is associated with Adam Smith's invisible hand. 62 As a corrective device, exit operates indirectly: namely, through the market, which makes the study of exit the domain of economists. If shareholders sell their shares, share prices fall, which would alert management to problems. The idea is that a credible threat of exit has a disciplining effect on management, as a share price decline influences for instance executive compensation, and makes the corporation vulnerable for a change in control (i.e. the market for corporate control). 63 In one of his later works, Hirschman explains that Exit, Voice, and Loyalty was motivated by 'the excitement of discovering arguments against the axiom that competition (exit) is the unfailing and exclusive remedy against all ills of economic organization'. 64 Today's corporate governance model still excessively relies on exit. 65 As the Kay Review points out, the structure and regulation of equity markets overwhelmingly emphasise exit over voice. 66 The problem with this overemphasis on the exit option is that the unsatisfied shareholder is replaced by another shareholder, which greatly reduces the impact of the exit option. 67 In the literature, this kind of exit is called 'faux exit'. 68 Moreover, the most informed shareholders are the first to exit, thereby removing voice from those who would have the most to say (i.e. the most informed shareholders). 69 Shareholders who are provided with high liquidity (i.e. an easy exit option) have a reduced incentive to voice their concerns. From the shareholder perspective, there is in other words less need for voice when exit is available. Hirschman's intention was to bring out 'the hidden potential of whatever reaction mode is currently neglected'. 70 It has become clear that, in the context of corporate governance, the neglected response is shareholder voice, which will now be discussed.
62. Hirschman (1970), above n. 2, at 15-16 ('[Exit] is the sort of mechanism economics thrives on. It is neat -one either exits or one does not; it is impersonal; any face-to-face confrontation … with its imponderable and unpredictable elements is avoided and success and failure of the organization are communicated by a set of statistics; and it is indirectany recovery on the part of the declining firm comes by courtesy of the Invisible Hand ….' ted as it is by entry, ceases to be a serious threat to deteriorating organizations'. 68. Kostant, above n. 5, at 205. 69. Bolton and Samama, above n. 7, at 2: 'exit, which in the case of a firm means that an individual shareholder sells her shares before the crisis becomes fully apparent to others'. 70. Hirschman (1970), above n. 2, at 126.
Voice
The term voice has by its nature a political character. 71 Where exit is 'neat', voice in contrast is often 'messy'. 72 Voice requires the articulation of reasons and the defence of one's position. 73 Voice means that shareholders exchange their views with the corporation. 74 It involves interaction, a dialogue with the management of the corporation. Voice can be viewed as an attempt to change rather than to escape from an unsatisfactory situation, such as a decline in corporate performance. 75 Shareholders can voice their concern in different forms, ranging from public interventions, such as shareholder proposals and voting at annual general meetings, filing shareholder-sponsored proxy proposals, or engaging in private negotiations via letter writing, meetings and telephone calls with chairmen, CEOs and CFOs. 76 Voice thus includes formal mechanisms (e.g. voting) and informal mechanisms (e.g. private negotiations). It was already recognised that if the performance of a corporation declines, most shareholders will opt for exit (i.e. sell their shares). Voice is not a likely strategy for most shareholders, because they bear the full costs of these forms of activism individually, while only benefiting from their activities relative to their stake in the corporation. 77 Thus, it is financially more viable to exit or free ride on the voice activities of others. 78 According to Hirschman, economists have largely ignored voice. Their main focus is on market forces (i.e. exit) while they leave non-market forces (i.e. voice) to political scientists. 79 If Hirschman's work is applied to corporate governance, it is mostly used to underscore the preeminence of the exit option for shareholders, which explains the absence of voice (i.e. a positive explana- tion), instead of arguing why generating voice might be important (i.e. a normative statement). 80 However, it has recently been argued that, while voice is individually more costly, it is collectively the better response for the corporation. 81 This point is made for the true -i.e. stewardship level of -voice. Similar to the aforementioned faux exit, a kind of 'faux voice' can be identified. This type of voice relates to the intervention level of shareholder activism, which is based on self-interested behaviour on the part of shareholders (i.e. maximising short-term shareholder value). I suggest this kind of faux voice is also the reason it is sometimes argued that empowering shareholders is part of the problem rather than the solution. 82 In terms of Hirschman's model, exercising voice might result in self-interested behaviour on the part of the shareholder if it is not accompanied by a sense of loyalty to the corporation. Therefore, the next section will emphasise the importance of Hirschman's concept of loyalty.
Loyalty
The core idea of Hirschman's model is the postulation of an essentially 'hydraulic relation' or 'seesaw pattern' between exit and voice. 83 This is to say that the more easily available the exit option is, the less likely the voice possibility is exercised. 84 This reformulation of Hirschman's model is also relevant for the corporate governance context. Recent studies in corporate governance discuss the complementarity between exit and voice, by arguing that the option to exit makes voice more effective. 86 However, these studies do not include the concept of loyalty in their analysis. Hirschman introduced the concept of loyalty in order to understand the interplay between exit and voice. In the context of the public corporation, loyalty means that shareholders hold their shares. They do not undertake any action; they neither sell their shares (i.e. exit) nor enter into a dialogue with the management of the corporation (i.e. voice). In this sense, in which loyalty is viewed as the default option (i.e. doing nothing), it could be argued that loyalty does not necessarily require an active, conscious decision.
In his original work, Hirschman's concept of loyalty already required a rational decision. He referred to loyalty as calculated behaviour. 87 A loyal shareholder holds his shares based on 'the expectation that, over a period of time, the right turns will more than balance the wrong ones'. 88 In this view, loyalty influences the balance between exit and voice. On the one hand, loyalty postpones exit. A loyal shareholder will be less likely to sell his shares in the corporation. However, too much loyalty can result in a situation in which the exit option is 'unduly neglected'. 89 Thus, loyalty is to be regarded as the critical variable, which mediates between exit and voice. 93 In one of his later works, Hirschman relates loyalty to the concept of trust. 94 Although he does not further elaborate on this point, I see two important implications of the reference to trust. First, linking loyalty to trust highlights a long-term aspect. There is an old Dutch saying, ascribed to the statesman Johan Rudolph Thorbecke, that trust comes on foot but leaves on horseback. Where exit relates to the short term (i.e. the focus on market liquidity), exercising voice requires building a long-term relationship between the shareholder and the corporation. 95 A shareholder will not engage in a meaningful dialogue with the management of the corporation (i.e. voice) if he is ready to sell his shares (i.e. exit) and does not feel attached to the corporation (i.e. loyalty). Second, the reference to trust highlights the psychological dimension of the concept of loyalty. 96 Where exit and voice in essence represent shareholder activities (i.e. selling of shares and engaging in a dialogue with the corporation), loyalty is passive (i.e. holding of shares; non-exit and non-voice). However, loyalty implies more than a passive shareholder attitude. The psychological dimension of the concept of loyalty is regarded as the mental state of a shareholder feeling attached to the corporation. 97 It has been argued that in the case of a decline in corporate performance, a shareholder with a sense of loyalty is likely to exhibit behaviour in line with his role as owner (i.e. psychological ownership 98 ) with an interest in the corporation's long-term performance rather than purely short-term financial benefits. 99 In the literature, loyalty has never received the same prominence as exit and voice. 100 In the corporate governance context, I would propose to enhance loyalty. In 93. Bolton and Samama, above n. 7, at 2. 94. Hirschman (1992), above n. 90, at 80-81 ('I stressed the value of loyalty as a factor that might delay overrapid exit. … This argument could be formulated in terms of the concept of trust. Absence of trust would make for excessive instability through massive desertions from organizations whose performance is declining. The presence of trust would counteract such instability; provided … that is it not unlimited or "blind", it will help to enlist the voice of the organization's members in the tasks of recovery and reform' recent years, we have seen initiatives that intend to stimulate a more long-term orientation of directors, such as lengthening vesting periods of share options and introducing claw-back provisions into executive compensation. 101 However, as has been argued in the literature, such measures will only prove effective if there is alignment with the time horizon of shareholders. 102 The introduction of loyalty-promoting instruments could be helpful for inducing a more long-term commitment on the part of shareholders.
In corporate law literature, the mixed character of the concept of loyalty (i.e. postponing exit as well as facilitating voice) is not always recognised. For instance, Michael Schouten focuses on a potential downside of stimulating loyalty that has received little attention, i.e. its reduction of the threat of exit. 103 Schouten refers to the following quote of Hirschman:
Loyalty-promoting institutions and devices are not only uninterested in stimulating voice at the expense of exit: indeed they are often meant to repress voice alongside exit. While feedback through exit or voice is in the long-run interest of organization managers, their short run interest is to entrench themselves and to enhance their freedom to act as they wish, unmolested as far as possible by either desertions or complaints of members. 104
However, loyalty has not only a downside. Hirschman argues on the same page in his book that loyalty may also strengthen voice. 105 I suggest that a certain level of loyalty -in the aforementioned sense of facilitating voice -seems necessary for shareholders to become engaged with the corporation they invest in. 106 A certain level of loyalty, presumed that it is not unlimited or blind 107 , is a precondition for voice. 108 I propose that instruments that intend to stimulate long-term (loyal) share ownership, such as loyalty dividend and loyalty warrants, should be assessed as instruments that may enhance loyalty and influence the balance between exit and voice in favour of voice. It is important to note that not all shareholders participate in the corporation in the same way. 109 In the aforementioned article on the radical political changes in Germany of 1989, Hirschman complicates the assumption that at any one time all members of an organisation should have the same degree of loyalty. He imagines an organisation with two very different kinds of members: those with a high degree of loyalty and those with little or none. He argues that both types will react differently to a deterioration: 'those who are unburdened by feelings of loyalty will be prone to exit, while the loyalists will resort to voice'. 110 With reference to Hirschman's German background, the former are characterised as the Ausreiser and the latter as the Bleiber. 111 Loyalty-promoting instruments intend to influence the balance between the Ausreiser (i.e. in the corporate governance context: short-term speculators) and Bleiber (i.e. buyand-hold investors) in favour of the Bleiber. 112 The loyalty-promoting instruments are discussed in more detail in Section 7.
Comparative Analysis: Corporate Governance and Corporate Law
It has already been mentioned in the introduction that exit is linked to a corporate law & economics framework and voice to a corporate constitutional framework. This section elaborates on these two theoretical frameworks.
Theoretical Frameworks

Corporate Law & Economics
Corporate law & economics is defined as the application of economic analysis to corporate law. 113 In the corporate governance context, law & economics has to be regarded as the mainstream framework. 114 The term 109. Bottomley, above n. 12, at 14 ('I argue that corporate constitutionalism does not mean that each and every member must participate in the corporation, and nor does each participating member need to do this in the same way'). 110. Hirschman (1993), above n. 83, at 197-198. 111. Id. 112. See, e.g., Fox and Lorsch, above n. 95, at 51 ('To provide adequate liquidity, an asset market needs lots of fickle short-term speculators. A market composed solely of buy-and-hold investors wouldn't be very useful. But a market composed mostly of short-termers presents its own problems. And short-termers have been taking over the stock market'). 113. Law & economics in general is defined as the economic analysis to any area of law. See Arcuri, above n. 10, at 60. 114. See, e.g., D.M. Branson, 'Corporate Governance "Reform" and the New Corporate Social Responsibility', 62 University of Pittsburgh Law Review (2001), at 619 ('Particularly in the corporate field, law and economics came to primacy. … Every book and journal article in the corporate law field had to take an economics of law perspective if they were to succeed in the marketplace of ideas').
'mainstream' is used here to present law & economics as the prevailing corporate governance framework, as compared with other theoretical frameworks, such as corporate constitutionalism. Within the law & economics framework, it is also possible to draw a divide between mainstream and 'heterodox'. 115 Mainstream corporate law & economics is rooted in agency theory. 116 An agency relationship is defined as 'a contract under which one or more persons -the principal(s) -engage another person -the agentto perform some services on their behalf which involves delegating some decision-making authority to the agent'. 117 The relationship between the shareholders and the management of a corporation fits the definition of a pure agency relationship. 118 A contractual relationship in which the agent (i.e. management) promises performance to the principal (i.e. shareholders) is subject to an agency problem (i.e. a potential conflict of interest between the agent and the principal). 119 
Corporate Constitutionalism
As the meaning of 'corporate constitutionalism' might be less obvious than corporate law & economics, I will elaborate briefly on this term. Constitutionalism is not used in the formal or technical sense with which constitutional lawyers are familiar. 120 Constitutionalism is intended to draw attention to the political character of corporations. A corporation is a 'body politic' as it embodies a governance system. 121 Furthermore, constitutionalism draws attention to the observation that the institutional structures of public corporations appear to converge in notable ways with the institutional structures of public government. 122 The term 'corporate governance' originally derives from an analogy between public government (the government of states) and the government of corporations. 123 cal' systems differ in many significant ways. 129 For that reason, corporations are regarded as political entities in their own right, as also indicated by the adjective 'corporate' in corporate constitutionalism. 130 This implies that within the corporate context, constitutional values and ideas may have applications and consequences different than in other political contexts. 131 In other words, corporate constitutionalism uses constitutional values and ideas as a source of inspiration for corporate governance, instead of directly applying concepts from the constitutional domain to the corporate governance domain. Table 1 , without being exhaustive, highlights some of the main conceptual differences between corporate law & economics and corporate constitutionalism with regard to corporate governance and corporate law in general. Furthermore, the table makes reference to a selection of authors that have engaged with each particular dichotomy. These general conceptual differences are discussed in order to understand the differences in shareholder role, as will be analysed in the next section. tutionalism is built upon a political governance model. 132 The conceptual foundation of corporate governance is in the economic model contract. In this model, the contractual separation of corporate ownership from control is at the heart of corporate governance. 133 From the contractual perspective, the firm 134 serves as a nexus of contracts (i.e. as a set of contracts among factors of production). 135 the separation of ownership and control in terms of a conflict of interest (i.e. an agency problem) between management (i.e control as agent) and shareholders (i.e. ownership as principal). However, they were not the first who noticed the underlying problem of separation of ownership from control. In their seminal article, Jensen and Meckling refer to a quote of Adam Smith (1776): 'The directors of such [joint-stock] companies, however, being the managers rather of other people's money than of their own, it cannot well be expected, that they should watch over it with the same anxious vigilance with which the partners in a private copartnery frequently watch over their own. Like the stewards of a rich man, they are apt to consider attention to small matters as not for their master's honour, and very easily give themselves a dispensation from having it. Negligence and profusion, therefore, must always prevail, more or less, in the management of the affairs of such a company.' One hundred and fifty-seven years after Adam Smith, A.A. Berle and G.C. Means, above n. 124, at 311-312 popularised the concept of separation of ownership from control: 'On the one hand, the owners of passive property, by surrendering control and responsibility over the active property, have surrendered the right that the corporation should be operated in their sole interest. … At the same time, the controlling groups, by means of the extension of corporate powers, have in their own interest broken the bars of tradition which require that the corporation be operated solely for the benefit of the owners of passive property.' 134. Note that economists speak about the 'firm', while lawyers refer to the 'corporation' or the 'company'. These different terms indicate underlying conceptual differences; see Bottomley, above n. 12, at 19. Lawyers posit the corporation as a separate legal entity, while economists look through the legal entity and see only a nexus of contracting relationships.
Conceptual Differences
Corporate Governance
corporate actors. Where contractual relationships are aimed at maximising individual advantage, the constitution shifts the way of thinking to the coordination of interactions 136 for a collective purpose. 137
Corporate Law
The two models of corporate governance lead to different normative evaluation criteria for corporate law. The evaluation criterion in the economic model is efficiency. 138 From this perspective, shareholder activism can be viewed as a means to improve the governance or performance of a firm through alleviating the agency problems (i.e. conflicts of interest between management and shareholders) that arise on account of the separation of 135. Jensen . Although Kraakman et al. call their approach 'functional' they admit that 'it would perhaps be more accurate to call our approach "economic" rather than "functional", though the sometimes tendentious use of economic argumentation in legal literature to support particular (generally laissez-faire) policy positions, as well as the tendency in economic analysis to neglect non-pecuniary motivations or assume an unrealistic degree of rationality in human action, have … caused many scholars, -particularly outside the United States -to be as wary of "economic analysis" as they are of "functional analysis".' See Kraakman et al., above n. 119, at 4. Their approach echoes that taken by R.C. Clark, Corporate Law (1986), and Easterbrook and Fischel, above n. 80 (1991). individual shareholders are allowed to pursue their own interests or goals. 150 Corporate constitutionalism highlights the regulatory function of corporate law, which puts more emphasis on the constraints that the constitution of the corporation entails. 151 The constitutional constraints are found in corporate law. In Dutch corporate law, the open norm of reasonableness and fairness provides a prominent example of such a constitutional constraint. 152 This view highlights the importance of having a corporate law that is constituted not only of default rules but also of mandatory rules, in order to protect the interests of corporate parties, such as shareholders, creditors and employees. 153
Comparative Analysis: Shareholder Role
The conceptual differences between corporate law & economics and corporate constitutionalism highlighted in the previous section have implications for the way of thinking about the shareholder role in corporate governance. These implications are summed up in Table 2 .
Corporate Law & Economics
In the corporate law & economics framework, the shareholder-as-investor role is emphasised. 154 In a publicly held corporation with dispersed shareholdings, shareholder passivity is regarded as inevitable. 155 .nl/document/ ?id=606> (last visited 31 Jan. 2013), at preamble no. 9 (2008) ('[S]hareholders can give priority to their own interests with due regard for the principle of reasonableness and fairness. The greater the interest which the shareholder has in a company, the greater is his responsibility to the company, the minority shareholders and other stakeholders'). The principle of reasonableness and fairness is laid down in Art. Review 3 (1990), at 522 ('Most modern corporate scholars, especially those with a law-and-economics bent, accept shareholder passivity as inevitable. They rely on market forces, especially takeovers, to limit managerial discretion. The critics' claim, stripped to its essentials, is that shareholders don't care much about voting except in extreme cases and never will').
perspective, shareholders rely on market forces, such as the market for corporate control, to discipline the agents (i.e. management). Eugene Fama provides an example of this view, which Black calls the 'passivity story': 156
[P]ortfolio theory tells us that the optimal portfolio for any investor is likely to be diversified across the securities of many firms. Since he holds the securities of many firms precisely to avoid having his wealth depend too much on any one firm, an individual security holder generally has no special interest in personally overseeing the detailed activities in any firm. ... Thus, although an individual security holder may not have a strong interest in directly overseeing the management of a particular firm, he has a strong interest in the existence of the capital market which efficiently prices the firm's securities. 157
The shareholder-as-investor role is related to an economic conception of share ownership. Share ownership is viewed as nothing more than another contractual relationship among individuals within the nexus of contracts that constitutes the firm. 158 The metaphor of ownership as a 'bundle of rights' is useful in this context. 159 The value of share ownership is only based on the level of property rights held. 160 The property rights of shareholders are created and defined by legal rules. 161 Shareholders own a relatively small and well-defined subset of rights in public corporations. 162 In this respect, three key rights are identified: (i) the right to share in dividend payments and in distri-156. Black (1990), above n. 155, at 522 ('Collective action problems, which arise because each shareholder owns a small fraction of a company's stock, explain why shareholders can't be expected to care. I will call this view the "passivity story"'). 157. Fama, above n. 119, at 291-292. In this quote, Fama refers to modern portfolio theory and the efficient market hypothesis. See for an assessment of these theories Winter (2011b), above n. 33. 158. Fama, above n. 119, Jensen and Meckling, above n. 116 butions in liquidation of the corporation, (ii) the right to vote (in particular upon the election of directors and certain major corporate changes) and (iii) the right to information (in the form of inspection of corporate books and records). 163 The economic conception of share ownership leads to a narrow understanding of shareholder activism. Although the rights of shareholders have increased in recent years (i.e. shareholder empowerment), 164 they remain limited in scope. Shareholders will only engage in shareholder activism to the extent they have specific legal rights do to so (in accordance with the compliance level of shareholder activism). From this perspective, the focus is only on rights; shareholders owe the corporation no legal duties. 165 Shareholders become active only if they are financially rewarded for doing so. They are at best reluctant activists. 166 Shareholder influence, if present, is indirect, and is mediated by their votes at the shareholders meeting. 167
Corporate Constitutionalism
From a corporate constitutional framework, the shareholder is considered to be a member of the corporation. 168 Membership entails ideas of participation, identity, responsibility and obligation. 169 The role of shareholder-as-member shifts from the external (market) context to the internal (organisational) context. The shareholder is part of a collective enterprise. 170 Membership emphasises that the shareholder has not only a formal role (e.g. voting) but also an informal role (e.g. private negotiations with the corporation prior to the shareholders' meeting). The membership role of shareholders can be linked to psychological ownership, a concept introduced to organi- 171 Psychological ownership is described as 'a cognitive-affective state that characterises the human condition'. 172 It has been argued that ownership can have an economic as well as a psychological dimension at the same time. 173 Shareholders with a high level of psychological ownership perceive the corporation to be part of the self. 174 In the literature, a model has been proposed that predicts the form of activism (i.e. exit, voice, or loyalty) based on the level of economic and psychological ownership of a shareholder. 175 Where the former type of ownership is based on financial incentives and equips shareholders with legal powers, the latter form of ownership determines the motivation of shareholders to act as owners of the corporation. 176 A high level of economic ownership (the shareholder-as-investor) is associated with the exit option, while a high level of psychological ownership (the shareholder-as-member) is related to the voice option for shareholders.
Integrated Analysis
It is not useful to choose the one theoretical framework over the other. In order to understand shareholder activism in its full breadth and depth, the two frameworks are combined. Corporations can be characterised as political as much as economic institutions, corporate law serves both to facilitate and to regulate corporate behaviour, shareholders are at the same time investors in and members of the corporation, and so forth. If we take a closer look, it becomes clear that the two frameworks represent two 'faces' of the same 'head' (i.e. the aforementioned Janus head of corporate law 177 ). The two faces represent equivalent aspects of the same reali-ty. 178 The literature provides a large number of illustrations of the fact that the difference between the two frameworks might be less than expected. For instance, Jensen and Meckling give an example of the distinction between property rights (highlighted by the corporate law & economics framework) and human rights (highlighted by the corporate constitutional framework), by stating that property rights in fact are human rights. 179 Vanberg gives another example by perceiving the corporate constitution as a social contract. 180 Hijink argues that a certain level of protection of the interests of corporate actors such as creditors and employees (i.e. the regulatory function of corporate law highlighted by corporate constitutionalism) is a precondition for a facilitative corporate law (emphasised by law & economics). 181 This section connects corporate law & economics -with its emphasis on exit -and corporate constitutionalismwith its emphasis on voice -by using the concept of loyalty. In Section 3, it has been mentioned that loyalty is not just the intermediate variable between exit and voice (i.e. loyalty as non-exit and non-voice). Loyalty determines the exit/voice mix. Loyalty has a psychological dimension (i.e. the mental state of a shareholder feeling attached to the corporation) and requires a long-term and trusting relationship between the shareholder and the corporation.
Importance of Corporate Law
The construction of loyalty as the variable that connects exit and voice highlights the importance of corporate law. In the introduction to this article, it was mentioned that where exit is the domain of economists and voice is the domain of political scientists, loyalty relates to the legal domain. The intrinsic character of law demands the balancing of diverging interests, which highlights a long-term perspective. This long-term perspective in the balancing of diverging interests can be found in the UK, Dutch and US corporate law. Since 2006, the UK Companies Act states that directors have a duty to promote the success of the corporation for the benefit of its members as a whole, and in doing so have regard (amongst other matters) to the likely consequences of any decision in the long term. 182 In the Netherlands, directors have a duty to act in the best interest of the corporation and its enterprise, which is understood to mean to act in the interest of all stakeholders. 183 The Dutch Corporate Governance Code, revised in 2008, states that it is 'based on the principle accepted in the Netherlands that a company is a long-term alliance between various parties involved in the company' and emphasises that directors have a responsibility to weigh these various interests, with a view to 'ensuring the continuity of the enterprise, while the company endeavours to create long-term shareholder value'. 184 impact of corporate actions can be viewed as constitutional constraints on profit. 189 The balance between exit-and voice-related activities of shareholders is determined by corporate law. The term corporate law is used here in a broad sense, including securities regulation law, tax law and so on. Regulation of shareholder activism has been developed within the (mainstream) law & economics framework, which puts considerable emphasis on the exit option for shareholders. In the literature, it is stated that regulation is based on the idea that 'there is no such thing as too much liquidity, too much trading, or too much volatility'. 190 For the purpose of risk diversification, the legal framework compels shareholders to diversify their portfolios, which has led to 'an investment policy that is not focused on an actual understanding of individual companies, but on more or less following the market'. 191 At this point, I recall the aforementioned citation of Fama. 192 Consistent with this legal framework, shareholders have diversified their portfolios in large numbers. 193 Tax law is also able to influence the exit/voice mix. For instance, in most countries short-term trading is subject to higher capital gains tax rates than long-term investing is, which discourages the exit option. 194 Another muchdiscussed example includes a small tax on the selling of shares, referred to as the securities transaction tax or Tobin Tax. The idea of such a tax is also that it puts a brake on exit. 195 Recently, the Dutch Parliament adopted new corporate governance rules (the Act Frijns), which entered into force on 1 July 2013. 196 Although the exact issues with this act go beyond the purview of this article, the act provides a prominent example of the influence of corporate law on the voice option for shareholders. One of the key changes with regard to the Act is raising the threshold for the right of shareholders to submit items for the agenda of the general meeting from 1% to 3%. This change will have the effect of discouraging the voice option for shareholders as it becomes more difficult to submit items for the agenda. Furthermore, the Act introduces a regulation on the identification of shareholders of listed corporations. This change is aimed at enabling communication with shareholders prior to their general meeting (i.e. a measure aimed at stimulating shareholder voice). It may seem counterintuitive to at the same time introduce measures which discourage and stimulate shareholder voice. The first measure, raising the threshold to submit items for the agenda, is a direct effect of the ABN AMRO case, 197 in which hedge fund TCI, after acquiring only 1 or 2% of the shares of ABN AMRO, set in motion a string of events that ultimately led to a bailout of ABN AMRO by the Dutch government. In terms of Hirschman's model, the measure of raising the threshold from 1% to 3% is directed against 'faux' voice (i.e. the intervention level of shareholder activism), while the measure of enabling communication with shareholders is aimed at the 'true' voice (i.e. the stewardship level of shareholder activism). 198
Interaction Between Exit, Voice and Loyalty
The interaction between exit, voice and loyalty is illustrated in Figure 1 . The boxes for exit, voice and loyalty have the same size and distance, which demonstrates that they are viewed as equally important. Loyalty is depicted at the top of the figure, as An exclusive focus on any one of these perspectives can have detrimental societal effects. It is recognised that the private constitutional contract (corporate governance) and the public constitutional contract (corporate law) remain incomplete. 200 Corporate governance and corporate law leave discretionary room to decision makers. Directors can use this discretionary room in their own interest, which might not be in the interest of the shareholders, the corporation or society at large. 201 The disciplinary mechanisms based on the law & economics framework, such as the market for corporate control, are not able to prevent governance and financial crises, as mentioned in Section 2. However, it must be considered that a certain level of discretion is necessary to facilitate entrepreneurship. 202 Managerial discretion is needed to innovate and to be able to respond quickly to changing economic circumstances. 203 These elements might be lost if corporate law and governance become overly focused on legitimacy on the basis of corporate constitutionalism. Governments, for instance, are often criticised for their 'sluggishness and gridlock'. 204 I agree with Coglianese that 'few proponents of current corporate governance reforms would advocate making corporations fully as rule-bound and democratically open as government is'. 205 On the basis of the eclectic approach, I would argue for a balance between corporate law & economics and corporate constitutional considerations. In the terminology of Hirschman, there is a need for a balance between exit and voice. Loyalty is the instrument to influence the exit/voice mix. Corporate law is not able to prescribe an
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Corporate constitutionalism optimal mix for exit and voice. 206 However, corporate law can facilitate loyalty-promoting instruments, which are analysed in the next section from a corporate law & economics and corporate constitutional perspective.
7 Loyalty-Promoting Instruments
Loyalty Dividend and Loyalty Warrants
This final paragraph bundles the insights from previous sections to analyse loyalty-promoting instruments for shareholders in corporate law, such as loyalty dividends and loyalty warrants. Several French listed corporations make use of a loyalty dividend (prime de fidélité) for their long-term shareholders. 207 In the Netherlands, Royal DSM made a proposal to amend its articles of association at the annual general meeting of 2007 in order to introduce a loyalty dividend. 208 The proposal resulted in a legal case. Although DSM decided to withdraw the proposal to avoid a years-long conflict with a group of its shareholders, the Netherlands Supreme Court ruled 'in the interest of the law' that it is legally possible to introduce a loyalty dividend. 209 In the literature, loyalty warrants have been proposed as a more flexible instrument compared with loyalty dividend. 210 The idea of these instruments is that shareholders who hold their shares for a certain period of time (i.e. the loyalty period) are rewarded with a financial incentive, which could take the form of an addition-al dividend for the loyal shareholder or the form of a warrant attached to the share. Just like a share option, a warrant gives the right to purchase a pre-determined number of shares in the corporation at a pre-specified price. The dividend or warrant is granted to loyal shareholders on the expiration of the loyalty period, for instance a period of three years. 211
Eclectic Approach
The corporate law & economics and corporate constitutional framework highlight different aspects of loyalty dividend and loyalty warrants. From a corporate law & economics perspective, the loyalty-promoting instruments are regarded with suspicion. It is highlighted that the instruments can be used for intentions other than their initial purpose of stimulating loyalty. 212 For instance, some authors have regarded the financial incentives as a 'stealthy' defensive measure to protect the board against a hostile takeover. 213 Long-term shareholders would have an incentive to vote against a takeover of the corporation they invest in, in an effort to hold on their loyalty-promoting dividend or warrants. Another aspect emphasised from the law & economics framework is that the instruments are sensitive to abuse by investors. Capital market developments have allowed investors to readily decouple legal share ownership from the economic interest attached to the shares. 214 This decoupling makes it possible for shareholders who have no economic interest in the share to be registered for a loyalty dividend or warrant. We must not ignore these objections to loyalty-promoting instruments. However, much will depend on their concrete implementation. With regard to the effect of loyalty warrants on the functioning of the market for corporate control, it should be noted that if a corporation underperforms, this will result in a decline in share price. In that case, the warrants will become 'out-of-themoney' (i.e. a strike price for the warrant that is higher than the price of the underlying share). The shareholder who was entitled to a loyalty warrant would then no longer have an incentive to hold the shares until the loyalty period expired. 215 The loyalty of a shareholder who is entitled to a warrant thus is not unlimited or blind. Furthermore, the DSM case provides a possible solution with regard to shareholder abuse of loyalty dividend. The DSM board of directors was given a discretionary power to deregister shareholders who were suspected of misusing the instrument. 216 Financial instruments such as loyalty dividend and loyalty warrants start from the (corporate law & economicsbased) premise that incentives matter. 217 The investment behaviour of shareholders is based on short-term profit maximisation. 218 If we want long-term shareholder engagement to be more than rhetoric -or in the words of Adolf Berle, more than 'a pious wish that something nice will come out of it' 219 -the incentives of shareholders should be directed to the long term. 220 Although the instruments start from the premise that incentives matter, they do not fit particularly well in law & economics-based agency theory. 221 In fact, the agent (management) determines the desired (i.e. loyal) behaviour of the principal (shareholders). Some authors have questioned the normative neutrality of presenting the relationship between shareholders and management of the corporation as an agency relationship. 222 Deciding who is to be regarded as the agent and who as the principal is already not normatively neutral. 223 According to Heath, in agency theory the principal is understood as 'the one whose welfare ought to be served by the agent' (i.e. the managers ought to serve the interest of the shareholders). 224 From a corporate constitutional perspective, the company is not viewed as a nexus of contracts (i.e. the 'firm') but as a separate legal entity (i.e. the 'corporation'). Management of the corporation has to take into account not only the interests of shareholders but also those of other constituencies. From this perspective, the introduction of loyalty-promoting instruments is less problematic, as management acts as repre-sentative of the corporation, which is a broader role than serving the interests of shareholders. It has been argued that loyalty-promoting instrumentsgranted with the 'right' motives -are not objectionable in themselves. 225 These motives are to be found in the corporate constitutional framework. In the terminology of Hirschman, 226 financial incentives for shareholders are intended to stimulate loyalty, in order to change the exit/voice mix in favour of voice. The incentives are an instrument to promote the stewardship level of shareholder activism (in the terminology of Winter) or to create more dedicated shareholders (in the terminology of Porter). 227 In terms of share ownership types, the instruments try to stimulate a shift from economic ownership (i.e. the shareholder-as-investor) to psychological ownership (i.e. the shareholder-as-member). 228 Financial incentives for shareholders are regarded as a private (market) solution to a problem of public interest. 229 After the governance and financial crisis, the inability of institutional shareholders to become truly engaged shareholders in the long term has proven to be a fundamental corporate governance problem. As Winter points out, regulation is not able to address this underlying problem. 230 He states,
A key challenge of regulation, in general, but certainly in response to a crisis, is to distinguish which problems can be meaningfully addressed by new regulation and which problems cannot. A bigger challenge still is to act on this distinction and to have the courage not to regulate the latter problems but to seek different avenues of addressing them. 231 Loyalty-promoting instruments can be viewed as just such a 'different avenue'. The instruments provide a less radical and more flexible solution to the overemphasis on shareholder exit and an underemphasis on shareholder voice. The instruments are less radical than changes in the law, which require major interventions in capital markets (e.g. the aforementioned financial transaction tax). 232 Furthermore, the instruments are more flexible, as corporate law only facilitates its introduction. The exact parameters of the instrument (e.g. the length of the loyalty period and the size of the dividend or strike price of the warrant) can be left completely or within certain legal boundaries up to the corporation, dependent on the particular circumstances of the corporation and its shareholder base. Based on the eclectic approach, the instruments combine the best of both worlds, by providing a law & economics-based financial incentive to loyal shareholders in order to activate a true shareholder voice (i.e. a corporate constitutional motive).
Conclusion
In this article, Hirschman's model of exit, voice and loyalty has been used to analyse the corporate governance role of shareholders in public corporations. Although Hirschman wrote the original work Exit, Voice, and Loyalty more than forty years ago, the concepts are still very useful in the context of corporate governance. Applying Hirschman's model to shareholder activism exposes an excessive focus of shareholders on exit, which is accompanied by under-emphasising shareholder voice. 233 Loyalty is regarded as the critical variable, which mediates between exit and voice. In this article, the longterm and psychological dimension of loyalty has been highlighted. I have suggested that instruments that intend to stimulate loyal share ownership, such as loyalty dividend and loyalty warrants, should be assessed as instruments that may influence the balance between exit and voice in favour of the voice option for shareholders. In the literature, this function of loyalty is not always recognised. As regards loyalty-promoting instruments, several lessons are learned from revisiting Hirschman's model. The first and second are taken directly from Hirschman. The third and fourth mentioned here are regarded as additions to Hirschman's model. First, it is important to realise that every shareholder response has a shady side, which I have referred to as faux exit and faux voice. The shady side of loyalty is that it becomes unlimited or blind. In this case, loyalty no longer activates voice, but represses exit and voice. This lesson has to be taken into account in the concrete implementation of loyalty-promoting instruments. 234 Second, in one of his later works, Hirschman has improved the model by complicating the assumption that at a given point all members of an organisation would exhibit the same level of loyalty. 235 He introduced Ausreiser (with a low level of loyalty) and Bleiber (with a high level of loyalty). In the context of corporate governance, these types can be translated to short-term speculators and buy-and-hold investors, respectively. This complication of the model is important, as it draws attention to the particular shareholder characteristics of the corporation. Introducing loyalty-promoting instruments will be most relevant for corporations with a large base of Ausreiser shareholders, which resort to exit. For such a corporation, the introduction of a loyalty dividend or loyalty warrant could result in a group of stable, 233. This analysis has recently been confirmed by the Kay Review, above n.
1. 234. See above n. 215 for the ability of loyalty warrants to cope with this problem. 235. Hirschman (1992), above n. 90. long-term shareholders, thereby creating a better balance between short-term speculators (i.e. liquidity) and buy-and-hold investors (i.e. stability). 236 For a corporation with a founding or family business shareholder, there might be less reason to introduce loyalty-promoting instruments. 237 The third lesson refers to the time horizon of corporate directors and shareholders. It is important that alignment exists between the time horizon of corporate directors and shareholders. It has been argued that measures that induce a more long-term orientation for corporate directors will only prove effective if they are accompanied by a long-term focus for shareholders. For shareholders, loyalty-promoting instruments try to induce a shift to the long term. A fourth and final lesson is the importance of corporate law in relation to Hirschman's loyalty. Where exit is related to a corporate law & economics framework and voice to a corporate constitutional framework, loyalty is related to corporate law. Corporate law balances the diverging corporate law & economics and corporate constitutional considerations. Several examples have been provided on the influence of corporate law (in a broad sense) on the exit/voice mix. Loyalty-promoting instruments, which can be facilitated by corporate law, provide long-term shareholders with corporate law & economics-based financial incentives. The instruments are based on corporate constitutional considerations and are intended to promote the stewardship level of shareholder activism and to create more dedicated shareholders. The instruments try to facilitate a shift from economic ownership (i.e. the shareholder-as-investor) to psychological ownership (i.e. the shareholder-as-member). In summary, the eclectic approach to loyalty-promoting instruments for shareholders has demonstrated that (i) the corporate law & economics and corporate constitutional framework highlight different aspects of the same reality (as a representation of the Janus head of corporate law); (ii) it is possible to combine the two frameworks in an eclectic analysis of loyalty-promoting instruments; and (iii) the eclectic approach leads to a more complete understanding of loyalty-promoting instruments than a one-sided analysis based solely on corporate law & economics or corporate constitutionalism.
236. See for a similar point J.M. de Jongh, 'Loyaal aan Duurzame Waardecreatie', Ondernemingsrecht (2010), 152 (in response to Schouten, 2010, above n. 103). 237. Think also of the case of transacting firms as discussed by Fried, above n. 44.
